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ANSWERS 
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FOR 


James Cour Ter MerchantinGlaſgaw,andothers, 


To rn * 


ADDITIONAL p E T I T I ON of Meſſts ww 1801 Miel zv 
| merchants in Liverpool, and GEORGE Brown merchant in 
Th 6 their W 


HE * 
I Midgley, 0 have ſuffered your I 
5 — 4 diſpute, upon the known of the law of Scot- 
land; by which alone it ic muſt fall to be N In this, how- 
ever, the reſpondents were miſtaken : "Theſe gentlemen, having 
been pleaſed to trouble your with an additional petition, 
merely for the ſake of lay ing before the Court, the opinion of two 
_ gentlemen learned in the laws of England, viz. Mr Maddocks of 
Lincoln's-inn, and Mr Eyre recorder of the city of London : For, if 
the reſpondents are not miſtaken, there is not a ſingle argument ur- | 
ged in this additional petition upon the law of Scotland, or even a A 
word uſed in it to ſhow that the opinions of theſe gentlemen, fo far _ 
as they ſeem to favour the caſe of the JO, are ** to 
that law. - 


nb wege. that Meſſrs Clay 264 
to determine the 


= © 
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This being the caſe, the reſpondents believe, they might have 
ſaved, both to themſelves and the Court, the trouble of an anfwer 
to this additional petition. They are perſuaded that your Lord- 
ſhips, if you are ſtill of opinion chat your former interlocutor is a- 
— to the law af this country, will not think yourſelves at li- 
berty to alter that interlocutor, even tho* you had more ſatis factory 
evidence than the opinions of any counſel, however reſpectable 1 
names, that it was not agreeable to the laws of England. The re- 
ſpondents, however, at the ſame time, flatter themſelves, that they 
will be able to ſatisfy your Lordſhips, that the caſe, upon which 
theſe opinions were given, was by no means fairly ſtated to the 
learned counſel ; and that of conſequence, the opinions themlelves 
do not even afford the means of ditcovering the ideas of theſe gen- 
tlemen upon the real merits of the queſtion at iſſue ; nay further, 
the reſpondents will be able to defend their plea, even upon the 
principles laid down by Mr Maddocks, in his anſwer to the caſe, | 
which the petitioners were pleaſed to lay before him. | 
That the caſe has not been impartially and accurately ſtated, will 
1 * evident to your 3 en OT to the allowing of ob- 
| ſervations. 55 
In the firſt place, it is taken for granted in the caſe, that the en- 
? ſignment of the tobaceo in queſtion, was not made in the common 
cCourſe of trade, but of purpoſe to pay the balance alledged to be due 
to Meſſrs Clay and Midgley the Liverpool merchants. But of this 
there is no evidence whatever, except a leiter from one of the part- 
ners, and an affidavit of another of the Virginia company, cooked 
up, ex poſt facto after the bankruptcy of that company: No ſuch 
thing is to be gathered from the letter adviſing the petitioners of the 
| Intended conſignment ; on the contrary, it would from thence 
appear, that it was made in the ordinary courſe of buſineſs. | 
In the next place, the petitioners have, in their caſe, omitted a 
| moſt material part of the terms of the policy of inſurance. They 


füoreſaw, that it would be impoſſible for them to obtain a 8 


opinion, without making it be believed that M. Kittrick and com- 
pany, the eonſigners, could have no ſuch intereſt in the policy, as 
to entitle them to inſiſt in an action in their owrt names againſt the 
under-writers, and without having it underſtood, that the ſums 
under wrote by theſe underwriters were not to be conſidered as 
due 


t 


ompany, but to the petitioners, by whoſe 
orders the inſurance was made by Meſſrs Buchanan and Simpſon. 

With this view, the petitioners ſet furth, that they wrote to their 
correſpondents at Glaſgow, deſiring them to make inſurance; and 
that, in compliance with theſe orders, theſe correſpondents got in- 
ſurance immediately made upon the tobaceo, by a policy in favour 


1 
doe to M*Kittrick and eo 


of themſelves, or whoſoever it concerns: And upon this ſtate pf 


the caſe; Mr Maddocks, after mentioning, that the courle of putting 
policies in ſuit in England, is by the broker indorſing upon the po- 
licy, that it was made in truſt for ſuch perſon as his principals had 
directed him to name; and that, if the broker names any otheroper- 

| fon, it is a breach of truſt; he gives it as his opinion, that Meſſrs 
Buchanan and Simpſon, the brokers employed by the petitioners, 


could not indorfe-upon the policy a declaration, that it was held in 
truſt for M*Kittrick and company the conſigners, without directions 


from the petitioners who were their principals. 


But the true ſtate of the caſe is, that in a to 4 in- 


ſteructions of the petitioners, the inſurance was made by a policy 
im favour of Meſſrs Buchanan and Simpſon, © or Whoever it con- 


« cerns, as intereſt may appear for the ſundry accomfri, as per the initi- 


« al marks ſubjoined: and. that the hogſheads of tobacco in que- 


ſtion were marked. A. M*K.. and . The meaning of the words, 


«- Whoever it concerns, as intereſt may appear, is well known 8 
tobe, Whoever ſhall appear to have the property of the goods, 


<< when documents are produced.“ And on that account Meſſrs 


M.Kittrick and Co. whoſe property: the goods undoubtedly were 
at the time of making the inſurance;. had a clear intereſt by the 


policy itſelf to inſiſt againſt the under- writers for recovery of the 


money under-wrote by them, without any indorſation whatever 


from Meſſrs Buchanan and Simpſon, the brokers employed to get 


the inſurance made. Theſe gentlemen were employed by the 
petitioners to get this inſurance, not of their own. accord, but in 


conſequence of directions from M<Kittrick and Co. the proprietors. 
of the goods. The inſurance was therefore made for the behoof of 


M- Kittrick and Co. and they were the perſons particularly deno- 


ted in the policy by the words, © Whoever it concerns, as intereſt 


«© may appear, as -fer,the initial marks.” They were the perſons 


who would have been the ſole loſers, if no policy had been or- | 


dered; and of conſequence the under-wricers, upon the capture. 


of 
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CS 3 
of the ſhip, becamen idebted to them, and not to the petitioners, 
who acted in this matter only as factors for M*Kittrick and Co. 
the proprietors of the goods inſured: And indeed, were there 

any doubt as to this matter, it would be removed by Mr Mid- 


gley's own affidavit, in which he depones, That the ſum. which 

« was infured on the twenty hogſheads of tobacco from Virgi- 

« nia to Liverpool, was for, and on the proper account and riſk 

e of Anthony MKittrick and Co.” From whence it appears, 

that at the very time when the petitioners made their demand of 
payment from the under-writers, they did not pretend to enter 

5 any claims upon their awn account; but on the contrary, enter- 

ed it openly as factors, and as CY for the behoof of M. Kittrick 
and Co. 

Alfter what has been faid, it will appear evident to your Lord- 
ſkips, that Mr Maddocks's opinion, fo far as it ſeems to make for 
the petitioners, proceeds upon an erroneous ſu 

_ gentleman lays it down, that ſums under-wrote are only payable 
to the broker who makes the inſi or to his employer, to 

whom he ſhall indorſe the policy; and that as the petitioners had 
a title to demand an indorſation from Meſſrs Buchanan and Simp- 


ſon, whom they employed as brokers, they muſt have a prefer- 
able right to the ſums due by the under-writers ; and for this he 


aſſigns a very plauſible ——_ viz. That if the under-writers 
were to contravert their being indebted to the conſigners, nei- 
ther they nor their creditors-arreſters could make good their at- 
tachment for want of the policy. But the reſpondents are under 

no necellity of diſputing thoſe principles upon which the opinio 
proceeds; for in the preſent caſe the property and intereſt appear 


— 
* 


 notonly from the l marks is the polley bas ale frem the oneh = 


of the petitioners themſelves, which muſt undoubtedly be equally 
ſufficient as any declaration from the brokers, and muſt have af- 
forded a good ground of action againſt theſe brokers, to compel 
them to indorſe the policy to M'Kittrick and Co. if any ſuch i in- 


dorſation had been neceſſary. 


- The reſpondents may alſo further obſerve, that the petitioners 
ia ſtating their caſe to their Engliſh counſel, have omitted io in- 
form them, that the principal queſtion was with the under-wri- 


ters themſelves, whole defence is founded upon the plea of reten- 
tion Ua to them as creditors to M*Kittrick and Co. on 
whoſe 


One 


whoſe account, ans oe the ſecurity of whoſe property, the in- 
ſurance was made. | 

Mr Recorder Eyre's opinion ſeems to be founded upon the 
ſame erroneous ſupppoſition with that delivered by Mr Maddocks, 


Vviz. That the petitioners Meſſrs Clay and Midgley had the only e 
righi to the policy. It is therefore anncecliary to make any par- 


_ ticular obſervations upon it. 


The reſpondents, in the next place; beg leave to obſerve 


to your Lordſhips that, even according to the ſtate of the caſe 
laid by the petitioners before their counſel, Mr Maddocks's 


 ſignment made to a creditor cannot be recalled or altered by the 
conſigner, after the bill of loading is tranſmitted, and the ſhip has 


tiſh merchant, that the deſtination cannot- be altered by any ſub- 


| Maddocks has returned a ſhort, but pointed. anſwer : That the 


_ configner may revoke the conſignment ; which in other words is 


ſaying, That the goods remain not only on the risk of the con- 


ſigner, but at his diſpoſal. And there cannot be entertained a 
doubt, but that goods in ſuch a ſituation may, by the law of this 


country, be effectually attached by arreſtment. 


It is true indeed, that Mr Maddocks, in his anſwers to the fifth = 


5 interrogatory, gives it as his opinion, that after ſuch conſign- 
ment, and the tranſmiſſion of the bill of loading to the Britiſh mer- 


chant, the cargo could not be intercepted and attached by the ar- 


reſtment, or legal execution of any other creditor of the foreign 
merchant: But this will not avail the petitioners ; becauſe, accord- 
ing to the ideas of the laws of this country, it is abſolutely incon- 
ſiſtent with the Seneral 2 laid down 1 in the anſwer to the 


B —— * 


anſwer to the fourih interrogatory unhinges the very argument 
upon which the petitioners ſeem chiefly to rely, viz. That a con- 


failed. This argument is maintained, with great length in the o- 
riginal petition: But Mr Maddocks's anſwer is deciſive againſt 
them. The queſtion put to him was, Whether, when a merchant 

in America conſigus goods to a merchant in Britain for payment 
of a debt, and ſends him previous advice of the conſignment, and 
tranſinits the bill of loading, is it in the power of the American 
merchant, aſter the ſhip has failed, to recal that confignment and 
diſpoſe of it in any other manner? Or, Whether the confignment 
and bill of loading do fo effectually transfer the cargo to the Bri- 


ſequent order of the American merchant ?- - Fo this queſtion Mr 
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i=: his arreſtments to theſe 
N reſiding in America. 


tional petition. But as Mr Arthur's 


| agent for the petitioners in the preſent caſe, has not thought pro- 
per to produce theſe | 


(41 
foregoing nw in which the power of revokiag conſign- 


ments, even made for payment of a debt, is allowed to merchants 
in general. The reſpondents are entitled to lay hold of this prin- 
_ 'ciple, as a foundation for the plea which they maintain, in a que- 
ſtion which muſt be decided by the law of this country. And Mr 
Maddocks's anſwer to the fifth interrogatory, where he applies him- 
ſelf immediately to the law of England, can at moſt only ſhow, that 
there is a material difference between the municipal laws of Scot- 
Und and England; and that the law of the one is more a- 
 greeable to princi ples, than the law of the other. 
_—_ reſpondents think it needleſs to detain your Lordſhipe "ROY 
They judged it to be vain to take the opinion of any counſel in 
foreign countries, upon a queſtion that mult fall to 2 
by the law of Scotland alone; and they thought it the leſs neceſſary 
for them to do ſo, becauſe they were informed that Mr Arthur, the 


arreſting exeditor, in the ſimilar queſtion ren depending be- 
tween him and Meſſrs Heaſtie and » had obtained the opi- 


nions of Engliſh counſel in favour of his right of preference upon 


gentlemen, with regard to a parcel of goods 
which had been conſigned to them by Archibald 


It was the expectation of ſeeing theſe opi- 
nions produced in that queſtion, that made the reſpondents delay 
ſo long to put in their anſwers to Meſſrs Clay and Midgley's addi- 
agent, who is likewiſe the 


opinions in the other cauſe, the reſpondents 


Dunlop the debitor, Y 


do now chearfully ſubmit to your Lordſhips the determination of 


the preſent queſtion, upon the materials already lying before the 

Court ; and as they are adviſed that- they have a clear right of pre- 
ference to the petitioners, according to the principles of the law of 
this country, and agreeably to the deciſions in caſes of a ſimilar 


nature they are hopeful, that your Lordſhips will have no — 
ty of ene to your * interlocutor. = 


— 


Þ reſpedt whereof, hs. 
ALEX. WIGHT. 


